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STATEMENT OF THE ISSUES 
1. The state has failed to respond to the argument that the Kootenai County 
Prosecutor's office has lost the benefit of the rule that claims first raised on appeal as to 
prosecutorial misconduct must be fundamental error. 
2. The state contends that the prosecutor did not mislead either the tribunal or 
counsel because the prosecutor failed to do due diligence in preparing her case and failed in her 
duty of candor with the tribunal, however, this is not a defense to misconduct. 
3. The state wrongly contends without supporting its argument that martial arts 
training gives rise to a reasonable inference that one might expect to cause with a single punch 
significant left orbital lateral wall fractures, anterior lateral maxillary sinus fractures, a zygomatic 
arch fracture, a orbital floor fracture, displacement of multiple fragments at the infraorbital rim 
and foramen area, a disruption of the frontal zygomatic suture area, medial displacement of the 
lateral rectus muscle, and significant soft tissue swelling on the left side of the face. 
4. The state ignores the prosecutor's many references to the defendant's ability to 
flee as a reasonable alternative to self defense and thereby fails to appreciate how incorrect the 
prosecutor's misstatement of the law was or the extent to which this significant misstatement 
shifted the burden to the defense to provide evidence of the inability to flee. 
5. The state fails to explain how pictures taken after surgery are relevant or 
probative to the question of excessive force or how their inflammatory nature was outweighed by 
what little value they had. 
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6. The state incorrectly argues that the defendant waived his objection to medical 
testimony by stipulating to the introduction of the exhibits after the Court ruled that they could 
be introduced. 
ARGUMENT 
1. The state has failed to respond to the argument that the Kootenai County 
Prosecutor's Office has lost the benefit of the rule that claims first raised on appeal as to 
prosecutorial misconduct must be fundamental error. 
The state in its response brief fails to address the defendant's contention that the Kootenai 
County Prosecutor's Office has lost the benefit of the harmless error rule when it commits 
misconduct. When issues on appeal are not supported by propositions of law, authority, or 
argument, they will not be considered. State v. Zichko, 129 Idaho 259, 263 (1996). A party 
waives an issue cited on appeal if either authority or argument is lacking. Id. This Court should 
not consider arguments made without authority. See State v. Tyler, 153 Idaho 623, 288 P.3d 840, 
845 (Ct.App.2012). In simply referring to the harmless error rule without addressing the 
argument the defendant raised, the state has waived its ability to argue on this subject. 
2. The state contends that the prosecutor did not mislead either the tribunal or 
counsel because the prosecutor failed to do due diligence in preparing her case and failed in her 
duty of candor with the tribunal, however, this is not a defense to misconduct. 
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The state in its response brief contends that because the prosecutor decided mid-trial that 
she did not have sufficient evidence to put on a case about an object in the defendant's hand, no 
misleading of the tribunal or the defendant took place. Respondent Brief at 9. This is a troubling 
argument. The Idaho Rules of Professional Conduct require that an attorney be diligent in 
preparing her case, not assert facts without a good faith basis to do so, and have candor when 
communicating with the tribunal. I.R.P.C. 1.3, 3.1, 3.3. 
The state contends that the prosecutor committed no misconduct because her contention 
in her arguments that the late disclosed evidence in the pictures would help establish that an 
object was in the defendant's hand because she had the right to simply not develop the theory at 
trial. Respondent Brief at 9. However, as the state admits, the prosecutor told the District Court 
that she chose not to put on this evidence because "the further [she] spoke to the witnesses about 
it, the more concerned [she] became that it might be speculative ... " In other words, the 
prosecutor made lengthy argument as to the admissibility of evidence on the basis of a 
contention she evidently had not explored or investigated until mid-trial. Had she told the 
tribunal that her theory was based on the passing comment of a witness and she had not actually 
put any time into ascertaining whether it was true, it seems unlikely that this argument would 
have held nearly the weight it did. 
Far more troubling is the state's argument as regards the testimony of Shawn Farnham. 
The state attempts to controvert whether the prosecutor even stated what she stated. Respondent 
Brief at 11. However, the record shows that the prosecutor told the Court that Mr. Farnham was 
a witness present at the scene. Tr Vol. I, p. 29, L. 1-20 ("It was yesterday when we were all 
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kind of meeting and they said, well, so and so was there and so and so was there.") Mr. 
Farnham, however, was not at the scene. Tr Vol. II p. 87, L. 4-8. In fact, Mr. Farnham testified 
about various statements allegedly made by the defendant. Tr Vol. II, p. 87- 89. All such 
statements were required to be turned over to the defendant under Idaho Criminal Rule 16(b )( 1 ). 
Assuming then that the state is right in contending that the prosecutor was not 
intentionally deceiving the Court and the defendant as to what Mr. Farnham witnessed during the 
hearing, she had once again utterly failed to do her due diligence and ensure that she was not 
asserting baseless facts to the tribunal and opposing counsel. Further, her duty to tum over these 
statements did not end with the end of the hearing. Once she became aware she had misled the 
Court and opposing counsel, and once she became aware of the defendant's statements, she had 
an affirmative duty on the rules of professional conduct and the discovery rules to turn such 
statements over to the defendant prior to introducing them and to inform the Court of her 
mistake. She did neither. The defendant had no ability to address the issue. No continuance or 
exclusion could be requested. The state's contention that this had no practical effect on the 
defendant is absurd. 
3. The state wrongly contends without supporting its argument that martial arts 
training gives rise to a reasonable inference that one might expect to cause with a single punch 
significant left orbital lateral wall fractures, anterior lateral maxillary sinus fractures, a zygomatic 
arch fracture, a orbital floor fracture, displacement of multiple fragments at the infraorbital rim 
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and foramen area, a disruption of the frontal zygomatic suture area, medial displacement of the 
lateral rectus muscle, and significant soft tissue swelling on the left side of the face. 
The state argues on appeal that martial arts training in punching technique and control is 
equivalent to knowing what amount of force causes what amount of damage to a human being. 
Lest courts find themselves beset with prosecutors calling martial arts experts for medical 
testimony, this Court should reject the state's claim. Further, the state cites no authority for this 
contention. When issues on appeal are not supported by propositions of law, authority, or 
argument, they will not be considered. State v. Zichko, 129 Idaho 259, 263 (1996). A party 
waives an issue cited on appeal if either authority or argument is lacking. Id. This Court should 
not consider arguments made without authority. See State v. Tyler, 153 Idaho 623, 288 P.3d 840, 
845 (Ct.App.2012). 
4. The state ignores the prosecutor's many references to the defendant's ability to 
flee as a reasonable alternative to self defense and thereby fails to appreciate how incorrect the 
prosecutor's misstatement of the law was or the extent to which this significant misstatement 
shifted the burden to the defense to provide evidence of the inability to flee. 
The state in its response brief appears to argue that somehow the prosecutor cured her 
misstatement of the law of self defense by discussing the self defense jury instruction. 
Respondent Brief at 18. The prosecutor stated the following to the jury in her closing: 
EILEEN MCGOVERN: The only way in which that is not [sic] lawful, ladies and 
gentlemen, is if Mr. Iverson was genuinely attempting to defend himself. He genuinely 
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found himself in a situation where his only and best option according to a reasonable 
person would have been to harm Darryl Farnham. 
He chose to stay in a location that created tension and then to resolve that situation before 
anyone had thrown a punch at Mr. Iverson or anyone threatened to. 
Well, Mr. Iverson himself acknowledged that the better option here would have been to 
go and call the officers then. 
He comers him for five minutes, ladies and gentlemen, time when he could have walked 
away, gone into the house, called uh, officers. 
Tr Vol. II, p. 149, L. 11-16, p. 150, L. 5-6, 14-16: p. 155, L. 5-7. 
The prosecutor never once mentions that the defendant did not have to flee. In fact, she seems to 
argue he was in the wrong for not abandoning the "location"- the defendant's property. The 
prosecutor thereby misstated the law to the point where the defendant was essentially forced to 
produce evidence that he could not have left the situation. Despite the state's assertion that this 
is not inconsistent with the instructions, that is not the law in Idaho. See Idaho Criminal Jury 
Instruction 1519. The prosecutor misled the jury as to the law, and placed a burden on the 
defendant that he could not meet- not in the least because he would not have attempted to elicit 
evidence on a point of law that does not exist. 
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5. The state fails to explain how pictures taken after surgery are relevant or 
probative to the question of excessive force or how their inflammatory nature was outweighed by 
what little value they had. 
The state in its response brief addresses its contention that the Magistrate Court used the 
proper test in deciding to allow the introduction of the photographs. Respondent Brief at 19-21. 
However, the state simply ignores the issues of whether the photographs, taken after surgery and 
hardly an accurate representation of the effect of the blow, were probative of excessive force, 
and the extent to which such photographs simply served to inflame the passions of the jury. Tr 
Vol. I, p. 24, L. 11-18. When issues on appeal are not supported by propositions of law, 
authority, or argument, they will not be considered. State v. Zichko, 129 Idaho 259, 263 (1996). 
A party waives an issue cited on appeal if either authority or argument is lacking. Id This Court 
should not consider arguments made without authority. See State v. Tyler, 153 ·Idaho 623, 288 
P.3d 840, 845 (Ct.App.2012). 
6. The state incorrectly argues that the defendant waived his objection to medical 
testimony by stipulating to the introduction of the exhibits after the Court ruled that they could 
be introduced .. 
The state argues on appeal that the objection to the introduction of the medical records 
was waived when the defendant stipulated to their admission after the Magistrate Court ruled that 
they could be admitted through Dr. Farr. Respondent Brief at p. 21-22. The state cites no 
authority for this contention. When issues on appeal are not supported by propositions of law, 
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authority, or argument, they will not be considered. State v. Zichko, 129 Idaho 259, 263 (1996). 
A party waives an issue cited on appeal if either authority or argument is lacking. Id. This Court 
should not consider arguments made without authority. See State v. Tyler, 153 Idaho 623, 288 
P.3d 840, 845 (Ct.App.2012). 
In fact, the state of the law is the opposite- a stipulation to the entry of evidence is not a 
per se waiver of one's objection. See Davidson v. Beco Corp., 112 Idaho 560, 563-64 (1986) 
partially overruled on other grounds, 114 Idaho 107 ( 1987). Where as here the attorney for the 
defendant had already had his objection to the evidence overruled and the only issue left was 
whether it came in on its own through stipulation or came in through an expert witness, the 
stipulation of the defendant cannot be a waiver of the objection to the materials themselves. To 
hold otherwise would require counsel to waste public funds and the Court's resources ori 
essentially pointless expert testimony. Once the Magistrate Court ·overruled the defendant's 
objection to the records, that objection was not affected by the defendant's choice to save 
valuable time and money. The objection should stand. 
DATED this J j day of April 2013. 
OFFICE OF THE KOOTENAI COUNTY 
PUBLIC DEFENDER 
BY -JrV w.LSDON 
DEPUTY PUBLIC DEFENDER 
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